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CCBE Statement on the situation at
the EU border with Belarus

15/12/2021

The Council of Bars and Law Societies of Europe (CCBE) represents the bars and law societies of 45
countries, and through them more than 1 million European lawyers.

The CCBE wishes to express its serious concern about the current humanitarian crisis at the EU border
with Belarus.

In this context, although it is aware of the highly politicised situation at the border with Belarus, the
CCBE reiterates the importance of applying certain principles applicable in the field of migration and
asylum regardless of the present difficulties undoubtedly faced by Member States. These principles
include the defence of the rule of law, the protection of fundamental rights and freedoms including
the right of access to justice. It should also be added that these principles must always prevail over any
political or economic consideration.

Furthermore, the CCBE reaffirms its commitment to the right to asylum guaranteed under the Geneva
Convention on the Status of Refugees of 1951, the EU Charter of Fundamental Rights and the Treaty
on the Functioning of the European Union as well as the relevant provisions of the common European
Asylum System, which can only be effectively ensured by providing adequate access to legal assistance
to all people potentially in need of international protection.

Moreover, the CCBE recalls the jurisprudence of the European Court of Human Rights which stipulates
that “the effectiveness of Convention rights requires that these States make available genuine and
effective access to means of legal entry, in particular border procedures for those who have arrived at
the border. Those means should allow all persons who face persecution to submit an application for
protection, based in particular on Article 3 of the Convention, under conditions which ensure that the
application is processed in a manner consistent with the international norms, including the
Convention”!, The European Court of Human Rights also underlined that “in order for the State’s
obligation under Article 3 of the Convention to be effectively fulfilled, a person seeking international
protection must be provided with safeguards against having to return to his or her country of origin
before such time as his or her allegations are thoroughly examined. Therefore, the Court considers
that [...] a State cannot deny access to its territory to a person presenting himself or herself at a border
checkpoint who alleges that he or she may be subjected to ill-treatment if he or she remains on the
territory of the neighbouring state, unless adequate measures are taken to eliminate such a risk”2.

1 See N.D. and N.T. v. Spain [GC] (Applications nos. 8675/15 and 8697/15)
2 See M.K. and Others v. Poland, (Applications nos. 40503/17, 42902/17 and 43643/17)



https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-201353%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-203840%22%5D%7D

Under these circumstances, although the CCBE notes the proposal® made by the European Commission
putting forward a set of temporary asylum and return measures to assist Latvia, Lithuania and Poland
in addressing the emergency situation at the EU's external border with Belarus, the CCBE wishes to
reiterate that the right to asylum and the principle of non-refoulement are fundamental rights that are
non-derogable even on such eventualities. We strongly recommend to safe and protect these
principles at the EU borders, having a human rights-centred manner to solve the situation and allow
persons in need of protection to access the territory and the procedures in compliance with EU law,
the CEAS and International human rights laws. In this regard, the CCBE is concerned that the proposal
from the Commission allows for an increased use of detention with reduced basic reception condition.
Moreover, the CCBE expresses its concerns over the lack adequate access to the right to asylum,
procedural safeguards and the effective application in practice of fundamental rights which all persons
arriving at the borders are entitled to, as well as the lack of enhanced safeguards for children and
others in a vulnerable situation.

Therefore, the CCBE urges the EU and its Member States to:

1. Ensure the adequate provision of material and effective human resources so as to duly guarantee
the effective application of procedural safeguards and fundamental rights, in practice, which all
persons arriving at the borders are entitled to, including a genuine, dignified and effective access to
apply for international protection, without exception;

2. Ensure the respect of fundamental rights, by providing effective access to legal assistance®*
provided by lawyers to people arriving at the border.

Additional information on the situation in the border countries provided by CCBE member bars (Poland
and Lithuania) can be found in annex to this statement.

3 Proposal for a COUNCIL DECISION on provisional emergency measures for the benefit of Latvia, Lithuania

and Poland COM/2021/752 final
Regarding procedural safequards against refoulement, see Hirsi Jamaa and Others v. Italy (para. 185)
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A752%3AFIN&qid=1638547296962
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A752%3AFIN&qid=1638547296962
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-109231%22%5D%7D

Annex: Additional information provided by CCBE member bars (Poland and Lithuania)

I.  Situation at the EU border (Polish — Belarusian) and Polish regulations

Since the end of August there has been a humanitarian crisis at the Polish-Belarusian border. There
have been numerous attempts to cross the EU border (Polish — Belarusian) illegally. According to the
information provided by the Polish Ministry of Defence in November 2021, there have been over 5000
attempts to cross the border.

Although some of the people crossed the border with a clear intent to ask for asylum, these requests
were not taken into consideration and people were sent back directly to the border, in contradiction
with the Geneva Convention on the Status of Refugees, 1951, the EU Charter of Fundamental Rights
and the Treaty on the Functioning of the European Union as well as the relevant provisions of the
common European Asylum System.

Many Polish citizens (including Polish artists, known actors), NGOs, lawyers, bars have tried their best
to provide help for the asylum seekers (offering clothes, food, legal assistance when possible, etc.).

This situation started at the border crossing close to the Polish city of Usnarz Gorny where around 30
foreigners have been locked away at the border between Poland and Belarus. On this site, migrants
were refused access to the territory of Poland and were prevented as well by Belarusian officers to
come back to the territory of Belarus, and were therefore stuck at the border. People were pushed
back to the Belarusian Border by Polish officers even though they had asked for international
protection in Poland.

Under the amendments made by the Ministry of Internal Affairs and Administration to the Foreigners
Act on the temporary suspension or restriction of border traffic at certain border crossings from 26
August 2021, all persons who did not belong to the category of persons specified in the Foreigners Act
as having access to the Polish territory were obliged to immediately leave the territory of the Republic
of Poland.

On 3 September 2021, the Polish President enacted the Act of the state of emergency, which was
introduced in 183 municipalities within around 3 kilometres of the border in the beginning of
September, initially for 30 days. As a result — volunteers, journalists NGOs and lawyers lost access to
the border zone.

On 26 October 2021, the amendments to the Foreigners Act were published. According to these
amendments, neither the return procedure nor any asylum procedure is initiated and all persons
arriving at the border are detained immediately after crossing the border in contradiction to the law
constituting the external border in the sense of Art. 2.2 of the Schengen Borders Code (Art. 303 point
1 section 9a of the Foreigners Act). In those cases, the Commanding Officer of the Border Guard Post
would issue an order to leave the territory of Poland. The order may be appealed to the Commander-
in-Chief of the Border Guard. However such a procedure does not suspend the execution of the order.
The order contains the order for the foreigner to leave the territory of Poland and includes a ban for
re-entry into Poland and other countries of the Schengen area along with the period of this prohibition
from 6 months to 3 years (Article 303b points 1-5 of the Foreigners Act).

The state of emergency will expire in the beginning of December and under the Polish Constitution the
President cannot extend it. However, on 17 November 2021, the Polish Parliament adopted a new bill
setting out new rules which would apply after the expiry of the state of emergency, and which would
allow the government to maintain the quasi-state of emergency and therefore allow it to grant access



to the border zone to only a few number of selected people (although no “selection” criteria have been
published yet).

Il.  Actions undertaken by representative bars and councils of attorney-in-law in Poland

(NB: in Poland, we have attorneys (FR: Avocat - EN: Attorney/Barrister) and attorney-in-law (FR:
Conseiller juridique — EN: Solicitor/Legal advisor). The information below covers the actions undertaken
by both the attorneys and by the legal advisors as each profession is represented by their respective
organs/councils).

A. Actions undertaken by respective Polish bars of attorneys:

The Polish Supreme Bar of Attorneys (“PSBA”) took a resolution in respect of the current situation at
the border. The resolution no 26/2021 was unanimously adopted on the session of PSBA on 23 October
2021.

The resolution calls the Polish authorities to respect human dignity, rights and freedom of each person
(including asylum seekers) and to respect the non-refoulement rule as stipulated in the Geneva
Convention of 28 July 1951.

Furthermore, in the same resolution, the PSBA called for amending the ordinance of the Council of
Ministers of September 2021 (in respect of limiting freedoms and rights in relation to introducing the
state of emergency). The amendment would make possible for attorneys and trainees (that do not
have their offices in the territory where the state of emergency was introduced) to provide legal
services to asylum seekers. At present, the possibility of providing legal aid by the said attorneys is
strongly limited. Likewise, the President of the PSBA - Mr. Przemystaw Rosati submitted letters to the
Polish authorities on providing legal aid by the Polish attorneys at the EU border. Mr. Rosati
emphasized that the access to legal aid for the refugees should not be limited or excluded (in particular
the legal aid rendered by attorneys whose registered offices are located outside the area under the
state of emergency).

On 18 November 2021 the PSBA adopted a resolution addressed to the Polish authorities. The
resolution tackled the issue of amending the Act on protection of a state border and other acts. In the
PSBA’s opinion the said amendments are not compliant with the Polish Constitution. One should not
use feelings like fear, apprehension and danger or similar feelings to amend the law in a way that can
be considered as breaching the binding provisions of law.

PSBA is working at present to organise a conference devoted to the help to the asylum seekers as well
as to organise workshops for the attorneys willing to provide legal assistance to asylum seekers.

On 29 November 2021 the PSBA organised a training devoted to the legal aid provided by the attorneys
for the refugees.

The PSBA is constantly monitoring the legal situation at the EU border (that is a Polish — Belarusian
one) and is taking respective actions.

Warsaw Bar of Attorneys: Mr. Mikofaj Pietrzak, the Dean of Warsaw Bar of Attorneys, has submitted
a letter addressed to the Head Police Commandant and the Head Commandant of the Polish Border



Guards regarding the limitation of the possibility for attorneys to provide legal assistance at the border
(September 2021). In this regard, the Dean also visited the border.

Furthermore, the Warsaw Bar of Attorneys organised a training session on the right to international
protection and the refugee status (August 2021).

Moreover, the Attorneys from Warsaw Bar of Attorneys organised a charity collection for the refugees’
children (it was the grassroots initiative).

Biatystok Bar of Attorneys has set up a group that will provide legal assistance to the asylum seekers.
There are around 30 attorneys in this group.

The attorneys (this is the grassroots initiative) also organised legal assistance for the Polish guards
working at the border.

B. Actions undertaken by representative councils of attorneys-in-law

Since the beginning of the crisis at the Polish borders, attorneys-in-law have been providing pro bono
legal assistance to asylum seekers. The National Council of Attorneys at law and regional Councils of
Attorneys at law also organized training sessions about asylum and immigration law for the lawyers
who would like to provide legal assistance for asylum seekers. The attorneys-in-law also cooperated
with NGOs providing humanitarian help for asylum seekers.

On 24 August 2021, the National Council of Attorneys at law endorsed the resolution of the Human
Rights Commission of the National Council of Legal Advisers on the deepening humanitarian crisis on
the border strip near the town of Usnarz Gérny at the Polish-Belarusian border. The Commission
expressed its deep concern and outrage at the deepening humanitarian crisis that has lasted for two
weeks. This resolution also notes that there is no doubt that the increased number of asylum seekers
at the Polish-Belarusian border is the result of a hybrid war waged by Alexandr Lukashenka, in which
asylum seekers have been objectified and that it is undeniable that the government of the Republic of
Poland is obliged to guard the border and ensure the safety of its citizens. The resolution further reads
that: “(...), it should be clearly stated that border protection cannot take place at the expense of
violating the norms and rules contained in the Constitution of the Republic of Poland, international
agreements, EU legislation, judgments of the Supreme Administrative Court, the Court of Justice of the
European Union, or the European Court of Human Rights. It should also take place with respect to the
rights of individuals guaranteed by the Geneva Convention relating to the Status of Refugees to which
Poland is a party. Statements by representatives of the Polish authorities regarding the impossibility
of submitting applications for international protection by persons staying on the Polish-Belarusian
border to the competent Polish authorities are either a deliberate violation of fundamental human
rights, or they prove a complete ignorance of international law and standards. (...) The claim of the
Polish authorities that the Republic of Belarus is a safe third country does not stand up to the data
published by the Head of the Office for Foreigners for 2020. According to the data published by the
Head of the Office for Foreigners, in 2020, 81 people from the Republic of Belarus were granted
international protection, which proves that this country is not treated by Polish public administration
authorities as a safe third country. The Commission expresses solidarity and respect towards people
seeking international protection in Poland and calls on the Polish authorities to treat them humanely,
accept their applications, provide immediate medical care, legal aid, and psychological and social
support.”

On 15 November 2021, the representatives of the National Council of Legal Advisers: Mr. Wiodzimierz
Chréscik - President, Ms. Joanna Kamienska, Dean of the Council of the District Chamber of Legal



Advisers in Biatystok - District Chamber of Legal Advisers in Biatystok, and members of the Human
Rights Commission of the National Council of Legal Advisers r.pr. Magdalena Bartosiewicz and r.pr.
Janusz Trochimiak, as well Mr Jacek Biatas from the Helsinki Foundation for Human Rights) met with
the representative of the Border Guard and NGOs to discuss the situation at the Polish Border.

lll.  Actions undertaken by the Lithuanian Bar

The Lithuanian Bar assisted the Migration Department in dealing with the migrant crisis, which has
risen from massive illegal crossing of the Lithuanian border.

Learning materials and examples of good practice were prepared and supplied as a precondition that
legal processes do not violate international obligations. These materials were prepared for lawyers to
better understand the specifics of refugee complaints providing legal aid. It was necessary because
previously there was no high demand for lawyers specialising in migration law.

It was publicly announced that there are nuances that lawyers should pay attention to when providing
legal aid. The purpose of the training was also to update lawyers on examples of good practice. Online
training was prepared for lawyers (advocates) at no cost for the participants. These learning materials
and online training were also made accessible for the Migration Department employees free of charge.

The main purpose of these initiatives was to contribute to the efforts that Lithuania does not violate
the requirements of the United Nations, the Council of Europe and the European Union, ensuring the
rights of migrants to an effective judicial remedy and a fair trial.

The Lithuanian Bar Association also publicly drew attention, that current system providing legal aid to
migrants has significant flaws. First, such legal aid is outside general State legal aid system. As a direct
consequence, the lawyers are selected by the Migration Department itself according to the procedures
of public procurement. Such a situation might give the impression of a conflict of interest. Because
Migration Department hires a lawyer who complains about the decisions of the Migration Department
itself. Second, such system might create distortions in the State legal aid system itself, as the State
legal aid system should be comprehensive and inclusive, covering all sectors and ensuring a uniform
standard of access to justice. Third, State legal aid system at any time can ensure a proper number of
lawyers providing legal aid, which could hardly be attainable by Migration Department.

These proposed initiatives and expressed concerns were addressed and discussed in the meeting of
the President of the Bar with the Director of Migration Department in August 2021. This meeting also
received a public attention by media.



